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Protecting Minority Investors in Brazil São Paulo
www.doingbusiness.org

Dear Contributor ,

We would like to thank you for your participation in the Doing Business project. Your expertise in the area of Protecting Minority Investors in Brazil São Paulo is essential to the success of the Doing Business report, one of the flagship publications of the World Bank Group that benchmarks business regulations in 190 economies worldwide. The protecting minority investors indicator measures legal protections afforded to minority shareholders of domestic corporations, and is one of the 11 indicator sets published by the Doing Business report.

The report attracts much attention around the world. The latest edition, Doing Business 2017: Equal Opportunity for All, introduced improvements in the paying taxes and protecting minority investors indicators, and included a gender component in 3 of 11 Doing Business indicator sets. It received over 7,000 media citations within just a week of its publication on October 25, 2016 and the report was downloaded almost 40,000 times within that same period. A record 137 economies implemented a total of 283 reform. Low and middle income countries carried out more than 75% of these reforms, with Sub-Saharan Africa accounting for 80 of them.

Governments worldwide read the report with interest every year, and your contribution makes it possible for the Doing Business project to disseminate the regulatory best practices that continue to inspire their regulatory reform efforts. Since 2012, economies worldwide have implemented 89 reforms that have strengthened the protection of minority investors. In 2015/16, 19 economies implemented such reforms. Most increased disclosure requirements and expanded shareholders’ role in company management.

We are honored to be able to count on your expertise for Doing Business 2018. Please do the following in completing the questionnaire:

· Review the assumptions of the case study before updating last year's information in the questionnaire.

· Please describe any reform that has affected the rights of minority shareholders since June 1, 2016.

· Be sure to update your name and address if necessary, so that we can mail you a complimentary copy of the report.

· Kindly return the questionnaire to protectinginvestors@worldbank.org
We thank you again for your invaluable contribution to the work of the World Bank Group.
Sincerely,
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Hervé Kaddoura

+1 (202) 473-6738

hkaddoura@worldbank.org
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Varun Eknath

+91-11-41479133

veknath@worldbank.org
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Christian de la Medina Soto

+1 (202) 458-7571

cdelamedinasoto@worldbank.org
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Paperless Option for Complimentary Report and Certificate 

Last year contributors saved nearly half a million pieces of paper by selecting the paperless report option. We welcome you to join us in conserving resources:
 Please e-mail me an electronic copy of the report and my certificate of appreciation, rather than mailing me a paper copy.
Did any reform (e.g. a new act, code, law, decree, order, supreme court decision, amendment, stock exchange listing rule) affecting the internal governance of corporations, the regulation of related-party transactions, disclosure obligations, liability of company executives or access to evidence in civil litigations enter into force between June 1, 2016 and June 1, 2017? If yes, please provide the information below.

Name of the legislation: 
     
Date of adoption: 
     
Date of entry into force: 
     
Link to electronic copy: 
     
Description: 

     
I. Private limited companies
In the following questions, please assume that Buyer Co. (“Buyer”) is a manufacturing company. It is incorporated as a private limited company or its functional equivalent. Its shares cannot be listed on a stock exchange. Examples include the Private Limited Company (Ltd), the Limited Liability Company (LLC), the Sociedad de Responsabilidad Limitada (SRL), Gesellschaft mit beschränkter Haftung (GmbH) and the Société à responsabilité limitée (SARL).

	
	Last year
	This year
	Last year law
	Applicable Law
	Comment

	New question Do all members have the right to inspect and copy any record maintained by the company regarding the company’s activities, financial condition, and other circumstances that are relevant to their rights and duties?
	
	 FORMDROPDOWN 

	
	     
	     

	Does the sale of 51% or more of Buyer’s assets require the consent of the majority of its members? (whether such sale occurred in a single transaction or several transactions taking place within 1 year from the date of the first transaction)
	No
	 FORMDROPDOWN 

	Article 142 VIII, 154, 159 of the Brazilian Corporate Law ("BCL") and article 1 of Instruction CVM 358; 
Arts. 122 and 136 of the Brazilian Corporations Law ("BCC"). Art. 1.071 of the Brazilian Civil Code ("BCC").
	     
	     

	Can members who represent 10% of Buyer’s capital call for a meeting?
	Yes
	 FORMDROPDOWN 

	Art. 123, sole paragraph, "b", "c" and "d" of the BCL; Art. 1.073, I, of the Brazilian Civil Code.
	     
	     

	Must all members of Buyer consent to add a new member?
	Yes
	 FORMDROPDOWN 

	Article 142,VII; Article 166, II and Article 168 of the BCL; Art. 1.071, II and III and Art. 1.076, II of the BCC.
	     
	     

	Must a member of Buyer first offer to sell his or her interest to the existing members before selling to a non-member?
	Yes
	 FORMDROPDOWN 

	Art. 171 and 172 of the BCL; Art. 1.081 and 1.057 of the Brazilian Civil Code
	     
	     

	Must Buyer have a management deadlock breaking mechanism such as a member exit buyout in case of disagreement?
	Yes
	 FORMDROPDOWN 

	Art. 138 to 143 of the BCL; Art. 1063 and 1085 of the Brazilian Civil Code.
	     
	     

	Is there a percentage of acquired capital that requires a new member to make a tender offer to all remaining members of Buyer? If yes, please specify what percentage.
	No
	 FORMDROPDOWN 

	Article 4, paragraph 6, 254-A, 257, 17, paragraph 1, III of the BCL; Article 2, II, IV and V of CVM Normative Rule No 361/2002; Section VIII of New Market Regulation (BM&F Bovespa); Article 1057 of the Brazilian Civil Code
	     
	     

	Must Buyer distribute profits or pay dividends at the latest one year from the declaration date?
	Yes
	 FORMDROPDOWN 

	Article 202 and its paragraphs 2, 4 and 5, 205 paragraph 3 of the BCL; Art. 205, §3 of the BCL; Article 1.053, sole paragraph, of the BCC.
	     
	     

	Must members of Buyer meet once a year?
	No
	 FORMDROPDOWN 

	Articles 124 and 133, §4th of BCL; Article 1, CVM Normative Rule No. 372/2002; Article 9 of Instruction CVM No 481/09; Art. 1.078 I, II, of the BCC.
	     
	     

	Must annual financial statements of Buyer be audited by an external auditor?
	Yes
	 FORMDROPDOWN 

	Article 177, paragraph 3 of BCL and article 3 of Law No 11.638/07, article 31 and 31-A of CVM Normative Rule No 308/1999
	     
	     


II. Listed companies
In the following questions, please assume that Buyer is a publicly traded listed corporation or its functional equivalent in Brazil São Paulo. It is not state-owned and has issued stock that is publicly traded and is listed on your country’s largest stock exchange. Examples include the Joint Stock Company (JSC), Public Limited Company (PLC), C Corporation, Societas Europaea (SE), Aktiengesellschaft (AG) and Société Anonyme/Sociedad Anónima (SA).

It has not adopted specific bylaws or articles of association that differ from default corporate law or securities regulations. It does not follow any code of corporate governance, model charter, or code of good practice, unless it is mandatory.

If there is no stock exchange or if there are fewer than 10 firms actively traded on the stock exchange, please assume that Buyer is a joint-stock company with a large number of shareholders.

	
	Last year
	This year
	Last year law
	Applicable Law
	Comment

	Does the sale of 51% or more of Buyer’s assets require shareholder approval? (whether such sale occurred in a single transaction or several transactions taking place within 1 year from the date of the first transaction)
	No
	 FORMDROPDOWN 

	Article 142 VIII, 154, 159 of the Brazilian Corporate Law ("BCL") and article 1 of Instruction CVM 358; 
Arts. 122 and 136 of the Brazilian Corporations Law ("BCC"). Art. 1.071 of the Brazilian Civil Code ("BCC").
	     
	     

	Can shareholders who hold 10% of Buyer’s share capital call for an extraordinary meeting?
	Yes
	 FORMDROPDOWN 

	Art. 123, sole paragraph, "b", "c" and "d" of the BCL; Art. 1.073, I, of the Brazilian Civil Code.
	     
	     

	Must Buyer obtain shareholder approval to issue unissued share up to its authorized share capital?
	Yes
	 FORMDROPDOWN 

	Article 142,VII; Article 166, II and Article 168 of the BCL; Art. 1.071, II and III and Art. 1.076, II of the BCC.
	     
	     

	Are shareholders automatically granted subscription (preemption) rights on new shares?
	Yes
	 FORMDROPDOWN 

	Art. 171 and 172 of the BCL; Art. 1.081 and 1.057 of the Brazilian Civil Code
	     
	     

	Must shareholders approve the election and dismissal of the external auditor?
	No
	 FORMDROPDOWN 

	Article 142, IX of the BCL
	     
	     

	Can the majority vote of holders of the affected shares prevent changes to the rights of their class of shares?
	Yes
	 FORMDROPDOWN 

	Article 136, item II and first paragraph of the BCL; Art. 137 BCL;  Art. 1071 and Art. 1.076, I of the BCC.
	     
	     

	Must the CEO and the chair of the board of directors be different individuals?
	No
	 FORMDROPDOWN 

	Art.140 and 143, first paragraph of the BCL and Art. 4.4 and 4.4.1 of the New Market Regulation (BM&F Bovespa).
	     
	     

	Must the board of directors (or supervisory board) include independent and non-executive board members?
	No
	 FORMDROPDOWN 

	New Market Regulation (BM&F / Bovespa), Section IV, 4.3; Level 2 Companies Regulation (BM&F / Bovespa) Section V, 5.3. Article 140 of BCL and New Market Regulation (BM&F Bovespa), section IV, 4.3; Level 2 Company Regulations( BM&F Bovespa) Section V, 5.3
	     
	     

	Can shareholders remove members of the board of directors without cause before the end of their term?
	Yes
	 FORMDROPDOWN 

	Art. 138 to 143 of the BCL; Art. 1063 and 1085 of the Brazilian Civil Code.
	     
	     

	Must Buyer have a separate audit committee?
	Yes
	 FORMDROPDOWN 

	Article 161, 177, paragraph 3 of the BCL and article 31, 31-A and 31-C of the CVM Normative Rule No 308/1999
	     
	     

	Is there a percentage of acquired shares which triggers a mandatory bid rule, requiring a potential acquirer to make a tender offer to all remaining shareholders?
	Yes
	 FORMDROPDOWN 

	Article 4, paragraph 6, 254-A, 257, 17, paragraph 1, III of the BCL; Article 2, II, IV and V of CVM Normative Rule No 361/2002; Section VIII of New Market Regulation (BM&F Bovespa); Article 1057 of the Brazilian Civil Code
	     
	     

	Must Buyer distribute profits or pay dividends within a set maximum time period from the declaration date?
	Yes
	 FORMDROPDOWN 

	Article 202 and its paragraphs 2, 4 and 5, 205 paragraph 3 of the BCL; Art. 205, §3 of the BCL; Article 1.053, sole paragraph, of the BCC.
	     
	     

	Is a subsidiary prohibited from acquiring shares issued by its parent company? If not, must the subsidiary dispose of the shares within a year and cannot exercise any voting rights?
	Yes
	 FORMDROPDOWN 

	Art. 22 "a" of the CVM Resolution Nº 10, Art. 244, § 2º and §5º of the BCL.
	     
	     

	Must Buyer disclose ultimate beneficial ownership stakes (i.e. direct and/or indirect) representing 5%?
	Yes
	 FORMDROPDOWN 

	Art. 12, § 1º of Normative nº 358/2002, Art. 25, V, of Normative Rule nº 480/2009.
CVM Instruction No. 568/2015 which changes the wording of art. 24, ICVM 480/2009.
	     
	     

	Must Buyer disclose information on other activities and directorships held by board members, including on their primary employment?
	Yes
	 FORMDROPDOWN 

	CVM Instruction No. 480, appendix 2.4, item 12.5.
	     
	     

	Must Buyer disclose on an individual basis the compensation of directors and high-ranking officers, including bonuses and incentive schemes?
	Yes
	 FORMDROPDOWN 

	CVM Instruction No. 480, appendix 2.4, item 13.
	     
	     

	Must Buyer publish the notice of shareholder meeting 21 calendar days in advance and include information and deadlines on participating and exercising voting rights remotely?
	No
	 FORMDROPDOWN 

	Articles 124 and 133, §4th of BCL; Article 1, CVM Normative Rule No. 372/2002; Article 9 of Instruction CVM No 481/09; Art. 1.078 I, II, of the BCC.
	     
	     

	Can shareholders or members who hold 5% of Buyer's share capital put items on the general meeting agenda?
	Yes
	 FORMDROPDOWN 

	Articles 123, "c" and 157 of BCL and Article 1073, "I" of the Brazilian Civil Code.
	     
	     

	Must a certified external accountant audit Buyer's annual financial statements?
	Yes
	 FORMDROPDOWN 

	Article 177, paragraph 3 of BCL and article 3 of Law No 11.638/07, article 31 and 31-A of CVM Normative Rule No 308/1999
	     
	     

	Must Buyer disclose its audit reports to the public?
	Yes
	 FORMDROPDOWN 

	Art. 133, III, of the BCL and Art. 25, paragraph 1, II, of the Normative Rule nº 480/09 of Brazilian Securities and Exchange Commission.
	     
	     


III. Conflict of interest case study
For the following questions, in addition to previous assumptions, please assume the following:

· Mr. James owns 60% of Buyer. He sits on the 5-member board of directors (or management board) together with 2 other directors whom he elected. He is neither CEO nor chair. 

· Mr. James also owns 90% of Seller, which operates a chain of retail stores. Seller, facing financial difficulties, closed a large number of stores and is no longer using many of its trucks. 

· Mr. James proposes that Buyer purchase Seller’s unused fleet of trucks to expand Buyer’s distribution of its products. Buyer agrees and enters into the transaction. 

· All required approvals are obtained and all mandatory disclosures are made. Buyer pays Seller a cash amount equal to 10% of Buyer’s assets to acquire the trucks.

· The transaction is part of Buyer’s ordinary course of business and is not ultra vires (i.e. is not outside the power or authority of Buyer).

· It is subsequently discovered that the price of the trucks was above market value. The transaction therefore causes damages to Buyer. Shareholders of Buyer want to sue Mr. James as well as board members who voted in favor. 

Who provides the final authorization before Buyer can acquire Seller's trucks? The CEO or managing director alone.  FORMDROPDOWN 

Applicable Law: Art. 115, 142, Art. 143, Art. 144 Law No. 6.404, as amended ("Law No. 6.404/76", "Brazilian Corporation Law" or "BCL"); Art. 115, paragraph 1, 142, 143 and 44 Law No. 6.404, as amended ("Law No. 6.404/76", "Brazilian Corporation Law"or "BCL"). The required approvals for the Buyer-Seller transaction would depend on the powers and duties of each body or person set forth in the Company's By-Laws (Shareholders' Meeting, Board of Directors, Board of Officers or CEO). The transaction would not be handled differently from the same transaction where Mr. James is not a Director of Buyer (i.e. the required approvals must be the same) if the Buyers' By-Laws do not provide otherwise (for example, the ratification by the Shareholders' Meeting of the transaction approved by the Board of Directors). If the By-Laws (or BCL as the case may be) establishes that a Board of Directors or Shareholders' approval is required to execute the transaction, then Mr. James, as member of the Board or controlling shareholder, should not vote in the relevant meeting.      
Must an independent body, external to the company, review the transaction prior to its execution (e.g. external auditor, outside financial advisor, stock exchange or regulator)? No, BCL does not require an independent body to review the acquisition of assets by a corporation. If, however, a company were to acquire another, the acquisition must be submitted to CADE (Administrative Council for Economic Defense) for approval, according to the annual turnover of the companies involved. Note that although it is not necessary that an independent body review the transaction prior to its execution, the finance committee is competent to supervise the acts of any officer and/or director, and ensure that they comply with their legal and statutory duties and therefore financial committee shall report any error, fraud and/or criminal act which may be discovered to any member of the management of the company or to the general meeting.      
Applicable Law: Art 115, 117, 156, 158 and 163 of the BCL.      
What information about the Buyer-Seller transaction must Mr. James disclose to the board of directors before the transaction is concluded? Full disclosure of all material facts regarding Mr. James’ interest in the Buyer-Seller transaction.  FORMDROPDOWN 

Applicable Law: Art. 2, sole paragraph, item IX of CVM Instruction nº 358/2002; Art. 24, §3º of CVM Instruction nº 480/2009; Section VI of BMF/BOVESPA New Market Regulation; and Arts. 142, paragraph 1 and 157 of the BCL.      
Which information about the Buyer-Seller transaction must be disclosed by Buyer to the public, the regulator or the stock exchange immediately (within 72 hours of closing the transaction)?
	
	Last year
	This year

	A description of the assets purchased by Buyer
	Yes
	 FORMDROPDOWN 


	The nature and amount of consideration paid by Buyer to Seller
	Yes
	 FORMDROPDOWN 


	Mr. James’ ownership interest and/or director position in Buyer
	No
	 FORMDROPDOWN 


	The fact that Mr. James owns 90% of Seller
	No
	 FORMDROPDOWN 



Applicable Law: Art. 2, sole paragraph, item IX of CVM Instruction nº 358/2002; Art. 24, §3º of CVM Instruction nº 480/2009; Section VI of BMF/BOVESPA New Market Regulation; and Arts. 142, paragraph 1 and 157 of the BCL.      
Which information about the Buyer-Seller transaction must be disclosed by Buyer in its annual financial statement?
	
	Last year
	This year

	A description of the assets purchased by Buyer
	Yes
	 FORMDROPDOWN 


	The nature and amount of consideration paid by Buyer to Seller
	Yes
	 FORMDROPDOWN 


	Mr. James’ ownership interest and/or director position in Buyer
	No
	 FORMDROPDOWN 


	The fact that Mr. James owns 90% of Seller
	No
	 FORMDROPDOWN 



Applicable Law: CVM Instruction N. 642 dated as of October 7th, 2010 and CVM Instruction 480, dated as of December 7th, 2009. In addition, Resolution Nº 26 of February 05th, 1986 which, also, defines what the term related-party is; VM Deliberation No 560 of December 12, 2008 which, also, defines what the term related party is.      
Can shareholders representing 10% sue Mr. James for the losses that the transaction caused to Buyer? Yes, both.  FORMDROPDOWN 

Applicable Law: Article 5, XXXV and Article 93, IX of the Brazilian Federal Constitution; Articles 100, 131 and 436 of Brazilian Code of Civil Procedure; Article 155 of Brazilian Code of Criminal Procedure and Articles 117, 155, 158 and 159 of BCL      
Which of the following is the least difficult to prove for shareholders and would be sufficient to hold Mr. James liable for the damage that the transaction causes to the company? That there was a conflict of interest, that the transaction was unfair and/or that it caused damages to the company.  FORMDROPDOWN 

Applicable Law: BCL, Articles 115, 117, 156 and 158.      
Which of the following is the least difficult to prove for shareholders and would be sufficient to hold the other board members liable for the damage that the transaction causes to the company? That they were negligent or at fault.  FORMDROPDOWN 

Applicable Law: BCL, Art. 155, 158 and 159 of Law Nº 6.404/76.      
If shareholders are successful in their action(s) against Mr. James, what remedies are available?
	
	Last year
	This year

	He pays damages
	Yes
	 FORMDROPDOWN 


	He repays personal profits made from the transaction
	Yes
	 FORMDROPDOWN 


	He is disqualified from serving in the management of any company for 1 year or more
	No
	 FORMDROPDOWN 



Applicable Law: BCL, Art. 115, Paragraph 4, 156 and 287. Articles 171, II of the Brazilian Civil Code. Articles 115, 147 and 156 of the BCL; If no fraud was committed and all the legal requirements were complied with, there is no reason for Mr. James be punished.      
Can a court void/rescind the transaction upon a successful claim by shareholder plaintiffs (please select the least difficult argument to prove that would likely succeed)? The Buyer's shareholders can rescind the agreement providing for the transaction and if the transaction was proved in court to have being carried out under non arms' length conditions, the officer responsible shall be obliged to transfer to the corporation the benefits he obtained in such business. In this sense, an officer may only contract with the corporation under reasonable and fair conditions, identical to those which prevail in the market or under which the corporation would contract with third parties. Any business contracted otherwise than in accordance with the provisions above, is voidable and the officer concerned shall be obliged to transfer to the corporation all benefits which he may have obtained in such business. Buyer's shareholders may undo or rescind the transaction if such decision is approved in the general meeting. The transaction may be undone by the a judicial decision. Note that 
Buyer's shareholders can file a claim in order to annual the transaction based on the article 115, §4th of Law n. 6.404/76.  FORMDROPDOWN 

Applicable Law: Buyer's shareholders can file a claim in order to annul the transaction based on the article 115, §4th of Law n. 6.404/76.      
Before filing a suit, can shareholders representing 10% obtain internal company documents such as minutes of board meetings, contracts and purchase agreements in connection with Buyer's acquisition of the trucks? No.
 FORMDROPDOWN 

Applicable Law: Articles 100, 105, 157, paragraph 1, 291 of the BCL, Articles 7 and 9 of Law No. 6.385/76, and Article 396 of the Brazilian Code of Civil Procedure.      
In a civil trial, what is the scope of information that the plaintiff can ask the judge to compel?
From the defendant: Any information that is relevant to the subject matter of the claim.  FORMDROPDOWN 

From an uncooperative witness: Any information that is relevant to the subject matter of the claim.  FORMDROPDOWN 

Applicable Law: Articles 369, 381, 396 to 404, 420, 421 of the Brazilian Civil Procedure Code.      
How specific must the plaintiff’s request to the judge be to compel evidence from a defendant or witness in a civil trial? The request must specifically identify the documents sought (i.e. list the title, author, date and contents).  FORMDROPDOWN 

Applicable Law: Article 397 of the Brazilian Civil Procedure Code.      
Which statements best describe the process of questioning defendants and witnesses in civil trials?
From the defendant: Plaintiff or plaintiff's lawyer may only suggest questions to the judge who performs the examination alone.  FORMDROPDOWN 

From an uncooperative witness: Plaintiff or plaintiff’s lawyer performs the examination without prior approval by the court of the questions posed.  FORMDROPDOWN 

Applicable Law: Article 459 of the Brazilian Civil Procedure Code.      
Must the company or defendants reimburse the legal expenses (e.g., court fees, attorney fees and related expenses) of shareholders in their action against company directors? Yes but only if successful  FORMDROPDOWN 

Applicable Law: Article 85 of the Brazilian Civil Procedure Code. Attorneys fees due by the losing party are fixed by the judge in the award (up to 20% of the awarded amount) and paid directly to prevailing party's attorney. Losing party may not be ordered to pay additional attorneys fees agreed between the winning party and its attorney. From March 18, 2016 on, attorneys fees will also be awarded in all stages of the civil action, not only by the end in first instance, in order to enhance attorneys work in the higher courts.       
Thank you for completing the Protecting Minority Investors questionnaire. Kindly email it back to protectinginvestors@worldbank.org
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